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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 RECEIVED
AUG 19 t996

:"

In the Matter of )
)

Annual Assessment of the Status )
of Competition in the Market for )
the Delivery of Video Programming )

CS Docket No. 96-133

REPLY COMMENTS OF BARTHOLDI CABLE COMPANY, INC.

Bartholdi Cable Company, Inc. ("Bartholdi II) 1/, by its attor-

neys, hereby submits these Reply Comments in response to the

Commission's Notice of Inquiry in the above-referenced proceeding.

While some commenters primarily parties representing (or

affiliated with) cable operators maintain that the video

marketplace is competitive,£/ Bartholdi disagrees. Meaningful

competition does not yet exist and will not develop if competing

multichannel video programming distributors ("MVPDs") cannot access

subscribers.

To promote competition, the Commission must adopt rules which

create a level playing field for both incumbent cable operators and

competing MVPDs. If the Commission fails to do so, incumbent cable

operators will continue to frustrate competition. A case in point

1/ Bartholdi was formerly Liberty Cable Company, Inc.
("Liberty") .

£/ See I ~, Comments of Time Warner at 3 i Comments of NCTA
at 5.
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is the Commission's existing cable inside wiring rules. To no

avail, Liberty spent three years urging the Commission to modify

its rules by moving the cable demarcation point to a location which

is easily accessible to competing MVPDs. In its numerous filings

with the Commission, Liberty argued that, as a practical matter,

the existing rules preclude it and other competing MVPDS from

accessing subscribers.

The inability of a competing MVPD to access subscribers is

evidenced by the attached order by the Supreme Court of New York,

Time Warner Cable of New York City v. Board of Managers of the

Dorchester Condominium, Index No. 109157, July 16, 1996. In the

order, the court issues a preliminary injunction prohibiting the

Dorchester, a condominium located in Southern Manhattan, from

allowing competing MVPDs to utilize the hallway molding in the

building to run their wires to individual subscribers. J/ As a

result, a competing MVPD cannot access potential subscribers in the

Dorchester and there is no competition in the video services market

for residents of the Dorchester.!!

1! Ironically, Time Warner and NCTA argued strenuously at
the Bureau's January 1995, open meeting on inside wiring that
competing MVPDs should not be entitled to use the incumbent cable
operator's wires from the junction box (typically in the stairwell)
to the customer's apartment because competing MVPDs could install
their own parallel wires in the existing hallway molding from the
junction box to the customer's apartment.

!/ The court order refers to the reply affidavit of James
Kelly, a foreman for Time Warner, which describes several alterna
tives under which a competing MVPD allegedly could provide service
to the building. (See p. 8 of the order.) Affidavits have been
submitted to the court attesting to the fact that the alternatives

(continued ... )
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What cannot be over emphasized is that decisions like the

attached have significant implications for the future of competi-

tion in the video services marketplace. The Commission must

understand that by failing to address the issue of inside wiring in

a timely manner (and, thus, failing to create a competitive

environment), the Commission is creating a vacuum which the state

courts will fill. And, as evidenced by the attached, those courts

have very different priorities than does the United States Congress

or the Commission as far as the promotion of competition is

concerned.

1/ ( ... continued)
are not viable. Even if they are, wiring will be exposed which is
aesthetically unacceptable to the building owner. Thus I as a
practical matter, a competing MVPD will be unable to provide
service to residents of the Dorchester.
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Thus, it is imperative that the Commission act soon to create

a regulatory environment which allows meaningful competition to

develop in the video marketplace. Without such action, the state

courts will continue to make communications policy, just as one did

by the attached.

Respectfully submitted,

BARTHOLDI CABLE COMPANY, INC.

By, ~M~RJ1~
t::t~} Ne~
GINSBURG, FELDMAN & BRESS,

CHARTERED
Suite 800
1250 Connecticut Avenue, NW
Washington, DC 20036
202-637-9000

Its Attorneys

Dated: August 19, 1996

• G:\HR\039\OOl\REPLYBAR.NOI 4



SOPQEroiE COURT OF THE STATE OF I~EW ~ORl<

COUNTY' OF NEW YORlC

---------------------~-----------------x

'I'IKR WARNRR CAR'Ll:: OR' NEW YORK
CIT'i.

Plalnti~.r,

--- --==-ag,a,1nst-- --..

BOARD OF I(1J(AGERB OF «.rHE
OORCH&STER WNOO1CJUUM,

--~----------------------~~-~~-------x

1031

-~ --- ----- .
Index 1(d.
10!,l157-g,

CAROL RUFf'. J .. :

Plaintiff Time Warner Cab~e of New York (nTWC") lD.0v.es for an

ord~r granting a preliminary injunction prohibitinq defendant' Board
-----..::---~--.,;;~--~.-.;:;..-.-.:--_._=----_..- --""---_ ..

of Managers of the OQrcb.estar cond.011dnima ("OorchMte.r-} ~

conv4r1:.in9, removing, seVer1n9'4 altering or 1ll.isapproprll1tinq any of

plaint!f!' t s cable faail!ties1 trom. QXeroising doJll.inion and ¢(lntrol

O\far ;uJy of mela O4.ble facilities; from interfering with ~c"-s

~cce$S to its cable and. cable facilities i and an order directing

tiei'eildant"tOrestore the' cable and cable £ac:ilieiee. to "!'We' & use

_• ..and control•.

'lW bonr:.-.rc&U.i1el:e:re'"V1S-1.on friJiaiiiie- fx-oJi -"€Fie. ef€y of-i{ew
, .

York, coverin<J SOuthern Kanhattan. 'Tne Dorchester# J.ocated at 155

WGIrt. 6Stb. Bereet, it; within TW'C"S ~t'anCh.1.sa area. we and itt;---- _.-- .- .. ----_.
pre4aeeasors: have pro"¥'ic1cd cable serv1cQ to reeidentts at the

builcU.nq sinCQ 1.969 r and currently have 52CJ subscribers in thCl

bU11ding. In 1.994, ptU:"suc.nt to a cont'ract, 'NC rewirod the cc.bte

faei~ities in CllQ bUild-lng and replaced' '!'We"s; e:xistinq D.oldin<1 with

slIlaller CUGtOlll. colored flat-hin<;Jed Bolding spQoifiGd by t)(l~chester.



-.- .....
Par.agraph 1 of the aontx-ACt. --autiiorb,c:B THe to inst.~lJ.~ __. "'.- "-

m~ \.t1tain, rC\I1Ove. r.p~a.ce and/or relocat"...e wirest .. conduitc, cab1.es ..

ampliriora ~nd 6imilar devioes.

Paraqr~ph 5 stabeG:

-Neither tile owner nor the Agent•• ashall toper. iht:Gt'Oonnect Qr

interfere.with, Illak~ any alterations to, or remov~, or knowinql.y

parl1it anyone not authorized by TW<:NYC to tamper I interconnect or

l.nterfere \lith, isako any alt"rat!dn.--Cci';""o-r-remove---any-EqU1pmeItt.. _

and/or converters except with the prior written consent of TWCN!lC. tc

Para9f:aph 8 providGJl; that the t:.1.t.le to 6011 i.nsta.ll.ations

Sha.ll re&nain with TWC. Koreovex. ~agrapb. 6 of tho. CUstom COlored

Molding Rider to the oontract provides that title to all equipment,

'iriciliialllt;f tbe-CWJtOQ colorad -.o1.dinq. shall rQmain \Ji.th. TWC.

"fter exec\ltitl'J the. conttact, '!'We retain~d a contractor, Rae... ... . -- . .
.----;tax:, t"Q'~cwi~e-tbc blt11.cling!. c.l'WC pa.id the. entire $59.. 0UU COSt: of--- _. _..- ----------.... -

th(;l work. The ayste:aa, wnich vas COIIIPleted less than two years ago,

inCJ.\1dtl5 vcrti~l rider cablQS ~nq 'tl1rouq11 the bu.l1Clin9' tl
._---~---

stainre1.1s and laW1cirY r~f passi.nc:J into and tl\rouCJh disttibution

boxes lQCAted on' each floor. :Fro. thase junotion bOxes t "00_ ran"

cables run througb plastic CU&1:O. colore<1 flat:.-hing'ec! mo1ding

installed by '!'We nea~ the ce.i1in9 line in ea.ch flOPJ;~s bal1.llay.

Th.esQ IIlOldinqs torJll an enclosed. conduit ptruoturG to houae the

C!abl.es inatG.lledby '1'WC in order to reduce the risk of aoc.ident41

or d..eJ,1bero.1ie daPUlgG and t:.o deter theft of service. Whe.n CPo tenant

of the building requests cable service, TWC installs converters and

2
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...,iring in the individual. apartlllent, and connects 'the. apartment

wiritl<] to the "holle. run" ("Ab).e that p~GseG by the tena.nt's

apartment unit in crwC1a h~llwQY IQQa.ding.

The. instant dispute ~rose ~hen Dorchester perD.itt~d Li~y

Cable (MLibartylll) ;-aoompe:et"tor of~TWc;-to",b:e--th6-'buflding'-for-

its oun cable service. Liberty is a "vi~eo proqranuv.in<J distributor"

which i 9 not currently required to ol:ltain a. cable rranch1se. TWC

contends that Oorcheater has violated its contract with ~C, and is

tampering 'with or converting pottions ot" ~C'6 cable tacillties by

.. penni.tting'-Liher1:y_ XQ•. provide .1t£ Ge~ice at th~ b1:t~.ldi~~ US~~~

~C's cable facUities, includ1ng' the TWC 1l101di.ng. According to

'Wc,-Liberty iii ~'y'tUlly' .~~~.~.9._~~ awn c:ab~~~_:tbrou.<1?_'l'WC:'s~ _

molding. TWC lnainta1ns that 'the molding' i.s too slntlU. to aCOOlDO<le.te

both Ne's existing: "h~l!l.run" cables and the ne~ cables T.ibertr

.' plans· to insta.1"i, ·'without jeopal:'di;:ing th(l integrity of' !l'14c's

system and service. As a result o:r the crowding- of cables in the.

l1lo1ding ~ We claims, TWC wOQ,1.d lose a. si91lificant Amount of

business and have operationa.l probleJlUii. inclua1nc;r dQqrac1at1on. or

J..nct:'eased lnaintenance prob~ems... unless the. court

i~:J.uc.s an iniunction. For ~p1.e, "rRC ste:t:es. lUl QVerl.oaded

Dlold.i.nq may becOmQ <1At::.at.cb~ or crAcked, expose cab1.es, or cau.se..
d.a.ma.qe to oablQ fa.oUities in the 2lo1ding, requiring TWO t.o llUlke

frequent JUaintenancc And repair visits to the buUd1nq to correat

the problem. In addition, 'l'Rc contends 'that Liberty's u~e of 'J.'RO's

ca.bl.e £4cilities vould deprive TWC of the chance: to provide

upgrc.ded service. in the tuture, 4':. q. f t~lepbone Qt" Inte.rnet acce.sa.



------

~wc-':lurther Satte"5 UnxC: --J:.;,ibcrey-vou-ld-na.v.e...dn-unf.n1x.~lllp'ettt.J.y~--.-.
advanuqe if it were l,len».itted to usC!. TWC'a cable facilities: this

wO\l.l4. pe~it Liberty to uoderprioe TW'C~5 servioe. KOt."4oVet: ( unless

the. injunctiGn is isSUed., TWC says. cable companies SU011 as 'l'WC

voul<l lose the.ir incentive to improve facilities. TH'C a,pperts that

the!. inj.\\~9.tL¥P~9:!':..I\ot. prevent colD.pep.tion l in that Darcheater.. . .. ~

." ......
coU1d inta.ll ~t. its own expenGe( or require its <>'Wn cable designee l

'---euch as LibQrty, .~o r'ni:t8n t separate facl.Tities of n:s~rrTn-----
.. _......_.. -. ,,----....

o:t'(lor to otter another video servioe.

:tn or~er to be entitled to a prelilXLinary injunction., ttLQ

- 'lIioviJ'i~p1{rtY-11lust-demanstrate a proba.bility of success, danger of
...

irreparable injury in the absence of an inj~nc::tion and a balfll.lcing

of tha.' eq1,\ities in its fa."or (AlllLni v. QQlork Associate.s, 3.7

A 7U.2d 836). Th~ first que.st.ian, then, i5 whether TWC ~as shown a
,

probability of success.

Dorchester denies that Liperty's insta11ation uill tnterfera

with 'lweI's ability to. del.iver cable service to Dorchester

~esidents. Liberty began the inatallation ot it sY$:telll in late

April, 1996.. Accordil1C1 to Oorohester, that installation is nOW"

cOIDpletc with the exception of ad<iil\g tho. Irleraw&ve reception
~. . -

antenna. needed to deliver Liberty's r:ig~1 to the' Dorchester altd.
hooki~ up individuaL subse;ri~s:.: Aec.ord,1nq to Dorchester, the

pro1.im.inary injunot1on souqht by THe would prevent r,1.berty frO\\

hooKtnq up new sUbscrioors. Liberty i~tt\ll.ed c. separa.te verti.oal
,

riser cable 6y&te. which distribUtea Llberty's signal vertically

throughout the. sta1.rwe11s ot the buildiD9 .. LLberty has ~)..so placed

4
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la.1)J.o:tn<:ri~otua1.-1y-affb,e-Q-r.o "anyt:)1jn97-In-~other °Yordsc- 'cccord:mg----

to Oorchester t the Liberty ca.ble ooou.pies elUpty fipace and does nat:.
. \

displace '!'We cableG in the nal~way o\'olding, and the hallway tIlalding-------. ----
is l.arqe. anaugn to hold the cable:s of both n;c and Liberty.

nOJ:'al\~st:.er 'contends tha.t the only feb,Sible vay for any cable

company to ente.r most of the. unitG in the Dorchester 1s th.rough a

hole over ttle doorway. That tipa.ce, aoout three inches bet\lcen the

top of the door jam. ana the ceiling, is c01l1pletely ¢overed by the

hallway molding. In oth.er words. in Doreche.ster l s view, th.are is no

w~y that Liberty ca.n obtain access to t.hese unii:.:s without qoinq

through an area a1rea.dy covere.d by the hal.lway molding. erhus,

/Dorahestc.r c1.a.illls, the preliminary injunction souqht by THC would

prevent Liberty or any o~~r competitor of mc 1:rom providing cabl.e

s~rvice at the building.

Certain FederAl COhdaunicat.5.on(; ComJllisaJ..Qn (FCC) reguJAtlonc.,

s:et forth belov are relevdht to this dispute. 47 C.F.R. S 76.8024'

reI.a.f:1.ner to diapo::d.tion of Cfhoo.e cab1e wil:"ing,·' provide.s that upon

voI.untary termtnation of CAb1.e service by a GUb5c:rtb~r I a oabJ.Q.

opertltor I5baU not remove the cable home wiring unless it 9ivQS thQ
.. --- "---- _. -- - - _.~
SUbscriber the 0llPorl.unity 1:.~ puichase-wi"r1ng. at· t:b.Q replacement-·
cOClt, at.\d th~ oub$Criber deolines4 "cable hOJle. wirin<ir't is defined

as "the internal virin<; contained \.Iit-hin the prelllises of a

subscriber vhioh begins at the demar~tion point.~ 41 C.F.lt.



de.fined as a flpoint ~t {or about} t'W'elve inches outside of where

~; I"

ifL~------ . _.
--r-~ '--., .-----.- .. __..._ .... _.
/;•., S16. 5 (11.). The detllarcation poi.nt
..:

.._----------
in mult::iiile. unit iutall:atiolUris-__

.._.--tlt.e...oab1A.wb:li!. entQrc. thQ I:ubscri~rt.,;; dwe11iuq unit. It 41 C. P.R.. S

76 .. .5 (m.).. Thus, the delaArCb.tion point tor cDble wiring in the.

Dorche..st~ is th~ ha.llway molding and one toot::. into the hallway..

47 C.F.R. S 76.QO~(j) provides:

'·Cable operators are prohibited. trom using any ~arsbip interests

they may have in property lo~ted on the aubscriber':) 5ide of the

delllaJ:cation point, such as molding or conduit, to prevent, illlpede,

or in a.ny 'Way inter:fere vith, a 5ubscriber"s riqht to UfJe his or

her home wiring to receive an al.ternative liervi~. In addition..

incu'J:Ilbe.nt cable operators must tb.ke reasonable. ateps to ensure the-.t. .
an alternative service provider ha.s access to the"holle wiring at

the dema.rcation point. ,.

In 41 U.$.c. S 544. (ll f Congress direoted the ~Cc to

prescri~ ru~es concerninq the disposi.tion, after a sUbscriber to

a cable syateJl teot1ino.te:l ~e:rvicet or. any oa.ble in&ta.Ued by the

cable operator within the prem.isca of eaCh GUbsar1.ber. 'rhO.

la~is1..D.1:.ive hiat.ory indioa:t.es that the. abOve proviaioD. is lia1:ted
. ----- ------- --- _. . ----..-._- -- - ----- __ .

to the ·cab~e instAlled vit;h.i.Ii. the 1ntel'ior prem.ise$ o£" i"
sUbaribGrls aV~lU.nq unit,." and that it. Hdoes not apply to any.
vlrinq, equipaent or property l.~ted outside the hOlle or dllfel1ing:

unit. at H.R._. Rap. No. 628, 102M cong., 2d SQSS# at 118, 119 (1992).

~C ackowlc4gcs ttlat under the above reg-ulatJ.<U1s1 i.t. is

required. to per1Jtit Liberty GODI& access to conduits (rom the

individual apartments. Howev~,

-----_._--_... -......._- -.-

6
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I d t· ..,. emarca 10n pO.1.nt 15 inchefii outside the. sub5cri~~6Ii

~parbJJent, 'l'WC does not have to cede oontro1 or any area beyond.

that point. l'huG 6 Liberty, or any other alternate service p1:'ovic1er

can open up the front of TWC's flat: hinge moldings in order to

sever the home wiring at Maul: 11. inches outside the point that it
. o2(its the C1partlllcnt and to connect:. GuJn wiring to Liberty~sown

f.eeder cable, \lhich can be run above. or belen'" ~(:l' (: ~olding.

l:n l?arngon Cable Hanhnttnu v. P " B 25th street Associates,

lnde~ No~ 130734-93 (S~p.ct. Naw York Co., Hay 8, 1996, ~UGtLcn

Cammerman), the buil.dinq owner contended tha.t: it waf; "un"'Qrk.ab~eu

to 1im.l1: t:.he scope of the PCC
'
Ii hoC\e w~1ng rUla and th.at· use of

the ca.b~e operator's .facilities: throughQut the co1llJton area llacj, to

be allowed. ~11e. court, houever, declj.ned. to axtQnd the hOR.e \oIi.ri.1:lg

ru1a to any .rea bGYQn~ tho dQmarcation point, hQl~ing that the

ovner h~d not p~ovL1ed leq~l authority to support its expanded

-defWt1otlOfl'i"""cib1~hQit~vl:i"!'n~;-''--'- .-.:--.----... _.-- ._--'-_....-

Section 3.3 of' ~C.ts cable tranchise states:

·"I.n the. oparation ot the. SYl:t.e~, thQ company [«.rWC} sha~l not

interfere. in ~ny way v1th, nor util.ize, any J1&ster antenna. system.,

. satel.llte master antel'ma. systelt or any othcar ~imU.~r sy.tell within

the bUilding. r

It is true that 'rWC, under its franchise aqreement f aust.

ix\gt~~l flo cable. syateA o?~ow~th~than-U6e-the.,·l.nt.erna.1.~

~st:.er antenna television (KA't'V) conduit systems that were bu.ilt

ioto many aparttaent bUildinqs at the time of construction. However I

this doe6 not meso that ~c ~UBt share ita own facilities beyond

'1



de~rcation point.

JamUQ Kelly, a foreman for TWC, Gubmit5 a reply affidavit in

which he describes several lIlethods. by which Liberty could provide

&e.rvioe to Dorchester resi:.dents withQut inCrinqlng on 'n~'s cable.

faailitie5. For examp,le, Liberty's cablas can be installed in the

area i'mllediately above -rwc"s Il.ot~ing and below the ceiling I and

drilling n nole in tllat area into the aparb1e.nt unit. since this is

above the line. of :siqht Qf persorn; pas:.inq throuql\ the hallway, it

would not interfere v1th the a~~theti~g of the building_ When a

tenant chose t<J ~witch. to Libe.rty's service, the existing home run

oable laac;l.mg into th~ apartment could be &evered within 12 inches

outside thQ aparb1ent unit, the homer-un oable would. be pulled back.----_.
into the aparbn.;~~nd- a""ut' ;9~In throu(}ii li-'new h6le~at· -can 'be-
drilled near the existing one, le.ading directly ~o Liberty"s qable

in tho haLl~ay. Lib~rty's tap COJ;- thnt customer cOon be plaoe.d

e1ther in the apartmeot:. or in the hallway above the. molding-_ It

WQuld a.lso be. possible to drill the necessary hole l>e.loW 'lWe'S

UlQlding. :It there vere an aparbllent thAt could not aOQOmoda~ the

drilling of a. hale out:side me" Eo tno1.dinq, a connection to Liberty's

~.l:'Vice could bE! -.ac1e usino the ex1stJiignole-""1l\-..the··U101dinq Ie-a·

hola would be dril.l.ed in 'the top or bottom. of TWe's 1I101ding in an
•

area ",ithln 12 inch.es of the point of entry to the apartment.

pUll.1n(j' t:h~ existin9 h01llerun through 8UCih neYly <lrill~d hole, and

connecting it. to Liberty' G cable above or below the mOldin<J. 4J.'he

Kel.Iy -art1.davit is credible and 'provid~8 scveJ:'C\l alternatives un(\er

. .~ich Liberty <:ou ld provide service to the building.

,--_."---- ------- ._---- -'--. -'---- ._------ --------
6

--------
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Public Service LAw S 228 Gtatea thnt no lQnd~ord Shall

interfere with the instollQtion of cahl.e television fa.cilif:.ies Upon

the premises, except that the landlorQ ~ay require, inter a1i~.

'that the insta~lation of cable facilitic5 conform to ~Qch

reasonable conditions as are nacessary to protect the sa.fety,

functioning and appearance of the pretni5es, and the convenience and

well being of other tenants, zmd that the cable company or the

te.nant (or a combination of them) bear the cost: of the

in3tall.ation. operation or re)llova1. of: such faoilitiee. Dorchester
._--~ ----.~- " __w. ._______ ..... _ ... •• _

c~aims tha.t under t:he above provitsioh, Ttl'C was already obliqated to

. put in the CUfitOD. colored JltolcUnq in the hallway, so that the TWC

Dorchester contract- lacks ~n6i.deration. In retiponsa, THe polnts

out that it performed a rewiring ~nd replacement of moldin~ wi~

smaller custom co1ored 2Ilo1dinq at Oorcnester'a request, in

cont\Qaeion wit.h Zl. rC:II.ode.11nq of -the building ~ since -rwC had

ina1:al.1.~ an upqraded cable 6Ystem three years before, and there 1~

--------....._~-.--.- ..
no ol.ain that. the pre-ckiatinq nyatem waa inadequate, there vas hO

~egai require.lAent that the. tlAW cust.Q1l1 cQlor~d lno1.di.nqe be put in.
\

'l'WC in fact:: providod conaid~a.tion £or tbe ~qreement; it spent

~69 I 000 on the vork. DorcheG~r further cont.ends ttmt the

aqroe.Qnt is".void because it is pel:P~t~l in nat"rc. TWC says that

the. agrQuQnt is not perptetual because it'· ends upon· the

. t~nat!on or TWC's rraDchi..Q.. In raspQnse, Liberty contends that
--.,,~ - ....._-------,-------------~-----------------

----W~-tuua-a_v'irtua.l. ·qutkrDntta9 that. its rranchise. vlll._ba_rB-naw:e4. J.lL. _

pe~petuity (47 u.s.c. S 546).

DorchQ~ter cites ~n Ohio case in which a cable contract was voided

9
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for bei.ng perpetua~ in ndture.. 'l'here are l howe.ver I cases in Which.

It contract ha.ving no definite date for termination can nev&rt::holesa

be valid. For example, in getchAm Y, 11.011 Syndicote, 37 Mi~.2d

693, aff'd 19 A..D.2d 61~ (1st Dept.), an agre.eJoeot for the

_.t".Y.~c.:!!.~l1tion of a ~~~()~--prov lded that. it would be lI.utolDdtica~ly------_. ----- -----
rene.wed. trom year to year unles6 \ plainti!t.' s share frop( the

syndication did not equal certain stipulated vcckly payments, in

-which ·~vent either party had the right to terminate it. -me court

ruled tha:t the auto1llb.tlc renewal provis.ion did .not make the

. contract of indefinite duration. While there va.s no speci!ic date

of termina.tion, there was a specific provision Cor terJllination upon

the happeninq of the eVent: that ce.rtain minimUIll. paple.nts were not

ma.de. New York, unlike. Ohio, has a mandatory access ~aw for

franchised cabl~ television companies (PUblic service Lav § 228).

~his statute menn6 that sO ~ong as TWC bo~ds a franchise fo~ the

area of MUlhatuut that incl.udes the Dorchester, me has the. rlqht

to serve. tenants ~equest;;in9 iUs franchised cable television servi.oe

and.-hn.:s~ the~ri9nt to maintain ita facilities. at the. buiLding free

of interfe.re.nce. Xn the absence of an express tent fixing' the

• --au.ro:n-olro't~-ddntrlu~t,··.l{ew·-york court$ -OAn inquir~ into the -intent.- _e.
of the. parti~~ and supply t:he JUssing- tern if a rdura.tion 03.n be

fairly and. re~sonahle fixed by the Burround.inq clrcumst.an<=e.6-- ... - ...- --- ..
U{A1neG v. City of Hew York# ~1 N.Y.2d 7~~). Since a cmble oo1llPN\Y

ca.nnot operat~. any CCl.ble. system witbout a franchise. f~om the

applicable municipality confirmed by the litate. l,1ublio Ser'lioe

commission (P~blic servioe Law S ~12(1)( (2], 219 and 2Z1), the

10



Oorchc:::ster-TWC agreement can rea!:,onably be read to contain an

implied torm that it would tenu.na.t.c upon t.he termination or the.

fr~:~e. --;h~- c~nt~c~'~~-ins-i~ -f~r~e ·~ni~s~--a~d· ~~1;Xither--.-

appropriate qoverlUllental 4ge.ncy terminates the 'nfe rranchise~

In support of its clai~ that TWC is improperly intertering

with telp-vislon service to the bu.11~1ng, Dot'chQSter cita1: Public,
SeLvice Law S 228(3)~ which provides that no cable comp~ny ~ay

enter into an agreement \lith the owners, lesse.e.s or pers:ons

contrcllinq or JIlan~giD9 buildil19s served by a cable company to do

~ny oct which wouln have the d.irect or indire~t'-act: or lnmtering--
with the eKistin9 ri.ghts of .any tenants of such building to use the

1l1o..5t.er or i.ndlvidual antenna equipm.e.nt (l-fATV). This sectlon l

however. does not apply, for several reasons. First, neither TWC.

nor Liberty is 4n HATV service. Second" the building has. a.n MATv-'

_. 6ystelll··-and-TWCii: -neitller using it nar preventing anyone else..trotl._

using it._
I- .

·TWc--ha.s-estabiis~C!d-a..proba.bi·lity-of- Sl1cces~__ ID1et'eJ:he.x:.U=s,- _

a con~i.nuinq trespass to or conve.rsion of faoilit.ies r an injullotion

is a peruisslble remedy (N~w York Xelepbone Ca. y. Town Qt Harth.__ ..- .._-- -._--- ---
Uempstead r 41 N. Y .. 2d 6~1) (court enjoined munLoipality trom

o.tuch!ng ita street liqhts t:o poles owned by the ·t.e~ephone o0nlPany

and ordered ~e· 1::eJll.ovll.l. of lighting' t b<tures) •

Unless Dorchester. or its licensee,. Liberty. is prevented

from running its system through TWC's cable faciliti~s. TWC runs

the risk o:f service or ma.intenance d1,;ruptiat\s. This pote.ntio..ll.y

~ould result l.n lost business. the oonount ()f Willen cannot readily
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--,,-------- ------~==-----

be ccllculacQ(1 by TWC. 'l'her~ is a da.nger of irreparable injnry in

the absenc0 ot an ihj~nctiQn. Moreover~ so long as TWC permits

Liberty to run the neCQSSAry lines fLO~ subscribers' apartments

tbrough t1le laoldinq \otithin the demar:ca.tion area (vithin 12 in~hes

01: the respet:!l:ivQ apat"t,1l\e.nts), tho balancing of the equities favors___ \ ..... 4 __ .. _ ... ..

TWC's right to bn free from treGpass ot" interference with re~pect

to the ba.lance o( its system (i.e~ outside the denlarcation area).

With. respect to tho TWC system outside the demat:'cation area.. TWC is

entitled to an injunction prohihitiogOorchester from placlnq

rurther cable equip~ent vithin TWC'~ molding areal and directing
..- --- .._---
Dorchester to relllove pt-eviously placed cable fro)D the afrected

:._-.:..:....:....•.•ar~7'MAa ......__ -----------_.,..... -----"........._- ... -_._..------_. _... -----
--- Aocord.ingiY-; - "the-biotion is' --qrant~a -6'-' . tli"C;--·extent.-''tlfar--·

Dorchester:, and it.s dQsi9nec.s, are pr<>hiblted from using TWC's

__--...o;••_Cab*-~----f.~~!..!;.~.ies_. e~c.ept those vithin the. a.bove mentioned

damarcation area, and is d.irecte.d to restore rem.ove any cab~es or

other oquipJ!'ent heretotore i.nstalled within 'l"WC' s f~cititi4!:S

outside the dQmarcation area.

Fina~lYf the Court, aue sponte. directs that plaintiff join

Liberty CAb3.e ll$ a pa):'ty defendant. (cPLR 100~, ~003; New York
..

state Inspeotion y. State, ~06 Misc.2d 654, 658).

Settle order providing for an und~rtakinq.

Dat.ed:
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